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he rules-based international order is under increasing

assault, with significant implications for the Chemical

Weapons Convention (CWC) and its implementing
arm, the Organization for the Prohibition of Chemical Weapons
(OPCW).

Russia, derided as a declining power, is conducting a full-scale
invasion of Ukraine to reclaim it for a new Russian empire! and
manipulating Western nations’ fear of nuclear war to deter those
nations’ direct military intervention.” Russia’s invasion may prove
to be a grave strategic error as it has exposed and exacerbated that
country’s military weaknesses and given Western nations greater
purpose and unity, but governments representing the majority of
the world’s population, including China predictably but India more
surprisingly, have been neutral or tolerant toward this aggression.’
China, the preeminent rising power of the 21% century, is aggres-
sively asserting territorial claims over Taiwan, the South China Sea,
Japanese-administered islands in the East China Sea, and portions
of India. Russia and China work together to challenge U.S. prima-
cy.* Iran exploits America’s increasing preoccupation with Russia,
China, and its own domestic divisions to expand its sway in the
Middle East and advance the means to construct its own nucle-
ar arsenal, should it choose to do so. Though Russia and China

joined the Western powers in opposing Iran’s development of

nuclear weapons,’ they more often find common ground with Iran
in opposing those powers, including at the OPCW. North Korea
continues to grow its nuclear arsenal and the means to deliver it.*

The United States and its Western allies endeavor to maintain
primacy as they contend with more capable, assertive, and disrup-
tive foes; however, they together are becoming just another major
bloc in a more anarchic world order than the one they aspired to
build after World War II and to bring to fruition following the Cold
War’s end. What does this new international order hold for the pro-
hibition of chemical weapons? Can the CWC and OPCW endure,
de facto or even de jure? Can they evolve to remain a meaningful
force to prohibit or at least control chemical weapons? This paper
focuses on the challenges posed by Russia, China, and Iran at the
OPCW/

Historical Context

International efforts to prohibit chemical weapons predate the
20" century. The 1675 Strasbourg Agreement bound France and
Germany not to use poison bullets.® The 1899 Hague Convention’s
Declaration Concerning Asphyxiating Gases banned “the use of
projectiles the sole object of which is the diffusion of asphyxiating
or deleterious gases” Its limits were exposed during World War I

when Germany employed types of chemical weapons that it deemed
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not covered by the Declaration, leading to large-scale use of various
types of chemical weapons by belligerents on both sides.'

The horrific yet indecisive use of chemical weapons during
World War I led to a ban on the use of any type of chemical (and bac-
teriological) weapon in warfare as part of the 1925 Geneva Protocol.
However, not all the major powers of the time fully joined the agree-
ment—notably, the United States and Japan each signed in 1925 but
would not ratify the agreement until the 1970s."* Most of those that
did ratify the Protocol reserved the right to use chemical weapons
against states that were not parties to the accord or to respond in
kind if attacked with chemical weapons.’? During the mid-1930s,
Italy used chemical weapons against Abyssinia although both states
belonged to the Protocol.”* During World War II, chemical weapons
were not used in Europe but Japan employed them against China,
which would not accede to the Protocol until 1952."

During the Cold War, the United States and the Soviet Union
built large and more advanced chemical warfare arsenals, incor-
porating the G-series nerve agents that Germany had developed
shortly before and during World War II and creating their own
V-series agents.”” However, neither superpower is known ever to
have employed any of those arsenals. Chemical weapons prolifer-
ated widely during this period, especially in the Middle East, where
Egypt, Iran, Iraq, Libya, and Syria acquired their own arsenals.'®
And Egypt used chemical weapons against Yemeni rebels during
the Yemen Civil War in the 1960s."

U.S. allegations of chemical weapons use in Indochina and
Afghanistan during the 1970s led to the establishment by the
United Nations General Assembly (UNGA) of an ad hoc Group
of Experts to Investigate Reports on Alleged Use of Chemical
Weapons, under the auspices of the United Nations (UN) Secretary-
General, to investigate them. The associated UNGA resolution was
passed over the opposition of Vietnam, Laos, Afghanistan, and the
Soviet Union, among others, and the associated investigations were
handicapped by those countries’ lack of cooperation. The Group of
Experts was not able to draw definitive conclusions about the use of
chemical weapons in Indochina and Afghanistan.'®

The most extensive chemical weapons use, akin to the large-
scale battlefield employment in World War I, occurred during the
Iran-Iraq War of 1980-1988. The Iraqi regime of Saddam Hussein
also employed chemical weapons against its own people, initially
its Kurdish minority, most infamously at Halabja on March 16,
1988, and later to suppress an uprising among Shiite Arab citizens

immediately following the Gulf War."”
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Chemical weapons use during the Iran-Iraq War prompted a
number of investigations by the UN Secretary-General, some initi-
ated by him pursuant to his broad authority under the UN Charter
rather than by any UNGA or UN Security Council (UNSC) man-
date, which confirmed extensive use during the war.”® It also led
to the establishment by the UNGA of what is now known as the
Secretary-General’s Mechanism for Investigation of Alleged Use of
Chemical and Biological Weapons (UNSGM), an enduring mech-
anism to which member states nominate experts and analytical
laboratories that may be called upon to support a UNSGM inves-
tigation. In addition to investigating use in the Iran-Iraq War, the
UNSGM investigated in 1992 allegations of chemical weapons use
in Mozambique and Azerbaijan but was unable to confirm those
allegations.”!

The extensive use of chemical weapons during the Iran-Iraq
War lent impetus to international efforts that had begun in 1968
to strengthen the ban on chemical as well as biological weapons.
The Biological and Toxin Weapons Convention, negotiated in the
relatively brief period of 1969-1972, explicitly enjoined its mem-
bers to negotiate a more robust agreement to prohibit chemical
weapons.” More proliferated and integrated into war plans than
biological weapons, chemical weapons proved a harder subject for
negotiation. The dramatically changed and more benign interna-
tional environment of the early post-Cold War period, however,
enabled the long-stalled negotiations to culminate in the CWC,
which entered into force in 1997.

With the establishment of the CWC, the OPCW became
the focal point for investigations of alleged chemical weapons
use involving states parties, and the UNSGM is now primarily
seen as a tool for investigating allegations of biological weapons
use.* The UNSGM was last utilized to investigate allegations of
chemical weapons use in 2013 after Syria, then outside the CWC,
requested the mechanism be employed to investigate allegations of
chemical weapons use in the Khan al-Asal area of Syria’s Aleppo
Governorate. The UNSGM inspection team, however, would end
up also investigating two other alleged uses of chemical weapons in
Syria that year, including the large-scale, highly lethal use of sarin
in Ghouta in August that is widely understood to have been perpe-
trated by the Syrian regime, though the UNSGM did not attribute
responsibility for the attack.?

Contemporary Situation

During the CWC’s first 15 years, no states parties were

known to have used chemical weapons, and substantive decisions
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rarely were taken at the OPCW except by consensus,* as the CWC
explicitly encourages.”” The OPCW facilitated the accession of sev-
eral additional states to the Convention, most notably Libya and
Iraq;*® oversaw the destruction of states parties’ declared chemical
weapons stockpiles;? and conducted thousands of routine inspec-
tions under the CWC'’s verification provisions.*® The OPCW had
its share of contentious issues and rancor among states parties but
consistently found common ground. The United States and Russia
even managed to broker an arrangement in response to the August
2013 sarin attack in Ghouta—the most consequential use of chemi-
cal weapons since 1991°'—to avert Western military action against
the Syrian regime, bring Syria into the CWC, and destroy the
chemical weapons that Syria declared as part of CWC accession.*

The Syrian regime’s continued use of chemical weapons follow-
ing its CWC accession would end the OPCW’s ability to make all
major decisions by consensus.*® Russia’s concerted efforts to shield
its Syrian ally from responsibility and consequence for repeated,
blatant violation of the most fundamental obligation of every CWC
states party, and the support Russia received in doing so from China
and Iran, among others, made it impossible for other CWC states
party to hold Syria to account without an open break with Syria’s
enablers.**

In 2016, the OPCW’s Executive Council (EC) adopted by
majority vote a decision concerning the inspection of certain sites
in Syria associated with chemical weapons use.”® The vote was 28
for (including the United States and its Western allies sitting on the
EC at that time), four against (Russia, China, Iran, and Sudan), and
nine abstentions.* In 2018, the fourth special session of the OPCW’s
Conference of the States Parties (CSP) established by majority vote
the Investigation and Identification Team (IIT) to attribute respon-
sibility for certain instances of chemical weapons use in Syria.” The
decision was adopted with 82 votes for (including the United States
and its Western allies) and 24 against (including Russia, China,
and Iran).®® Over the next 3 years and at an accelerating rate, the
OPCW:’s policy bodies took 10 additional decisions (4 in the EC
and 6 at the CSP) by majority vote over the opposition of Russia,
China, and Iran, including the CSP’s April 21, 2021, decision to sus-
pend Syria’s rights and privileges under the CWC.* Majority voting
also extended beyond Syria-related policy issues. Five of those votes
were on the OPCW’s annual budgets,” one was on the organiza-
tions annual report on the implementation of the Convention,*
and another adopted an understanding that the aerosolized use of
central nervous system-acting chemicals (CNSAC) for law enforce-

ment purposes is inconsistent with the CWC.*?
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Russia, China, and Iran assert that majority voting on substan-
tive matters at the OPCW is contrary to the intent of, and highly
damaging to, the Convention and organization.* They contend that
the decisions to establish the IIT and regarding CNSAC are beyond
the scope of the Convention as it currently exists and would require
amendments to the agreement to be valid.* Russia further holds
that empowering any organ of the OPCW to attribute responsibil-
ity for chemical weapons use infringes upon the authority of the
UNSC.* As amending the Convention requires a positive vote by
the majority of states parties and no negative votes, the procedure
would give dissenting parties a veto.* Russia, China, and Iran also
have criticized the decision to suspend Syria’s rights and privileges
as the product of an effort by Western nations politically biased
against Syria to advance their own interests and one that fails to
take adequate consideration of Syrias extensive efforts to address
concerns about its alleged chemical weapons program, often cit-
ing the number of reports Syria has submitted to the Technical
Secretariat and disregarding the substance of those reports and the
copious evidence of Syria’s noncompliance.”

Adding insult to injury regarding the purpose and workings of
the CWC and OPCW, Russia was directly implicated* in the use of
Novichok nerve agents in two assassination attempts, one against a
former Russian agent in 2018 in Salisbury, England, and the other
against contemporary Putin regime opponent Alexei Navalny in
Tomsk, Russia, in 2020. Russia has denied involvement in both
cases but the evidence of its responsibility is compelling, especially
in the Salisbury case where United Kingdom (UK) authorities and
OPCW inspectors had direct access to the crime scene.” In the
Navalny case, German authorities were able to ascertain that he
was poisoned by a Novichok agent because Russia allowed him to
be evacuated to Germany for treatment.”® Moscow, however, has
denied the OPCW and others access to Russia to investigate the
scene of the poisoning. Russia also has not directly answered ques-
tions about the Navalny poisoning that were submitted jointly by
45 states parties under Article IX of the Convention.”® Moscow
asserts that the allegations of its responsibility by the UK, United
States, and 56 other countries at the OPCW are unfounded and
politicized. It says that the OPCW, UK, and Germany, among oth-
ers, have refused to disclose all they know about the cases and to
cooperate with Russia to determine what occurred.”® Iran has not
addressed the Navalny poisoning, while China has only called for a
constructive and cooperative approach to it.”

Following the Salisbury poisonings but before the Navalny one,

the CWC states parties did find their way to a consensus decision
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to add two families of Novichok agents and another individual
Novichok agent, as well as elements of a different class of agents
known as carbamates, to the Conventions Annex on Chemicals.™
This was a significant achievement. It was the first time that the
Schedules had been amended.” It also formally recognized new
classes of chemical agents, providing the basis for the OPCW’s
Technical Secretariat to adjust its equipment and procedures to
monitor for those agents during its inspections and for informa-
tion to be shared with states parties to help them to recognize
and protect against those agents. No such consensus achievement
would follow the Navalny poisoning, however, which only served
to deepen the rift at the OPCW between the Western nations and
Russia and its supporters.

The use of Novichoks or other chemical agents for assas-
sination® is clearly different from the battlefield use of chemical
weapons that drove the nonproliferation efforts culminating in
the CWC; however, the use of chemical agents for assassination or
in other small-scale scenarios is just as prohibited by the CWC as
battlefield employment and it erodes the norm against using such
weapons.

There is greater evidence to suggest that Russia, China, and Iran
are more interested in chemical agents for small-scale operations,
such as special operations, counterterrorism, counterinsurgen-
cy, or domestic riot control (beyond the CWC-permitted use of
riot control agents), than for large-scale, battlefield use.”” Recent
public U.S. intelligence assessments do not highlight those three
nations as posing significant military chemical weapons threats.*®
The United States, however, has expressed concern that those three
countries are pursuing pharmaceutical-based agents (PBAs) for
offensive purposes.*

PBAs are chemicals that are authorized and used for legitimate
medical purposes, such as fentanyl, ketamine, and medetomidine,
but also could be utilized as chemical weapons. Developed or
applied as anesthetics, analgesics, or calmatives, PBAs are more
amenable to low-lethal applications than traditional chemical war-
fare agents. However, PBAs can be lethal in uncontrolled settings,
and some are as toxic as nerve agents. Prior to the CWC, several
countries, including the United States, investigated some PBAs as
nonlethal agents for military and law enforcement use. The United
States never discovered a PBA formulation that was reliably safe for
nonlethal employment, nor did it develop a PBA-based chemical
weapon. In contrast, Russia employed fentanyl analogues—types

of PBAs—to resolve a Chechen terrorist hostage situation at a
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Moscow theater in 2002, rescuing more than 700 hostages but
causing the deaths of nearly another 130 from fentanyl exposure.®

Recognizing that different states can define acceptably low-
lethal outcomes differently, the low-lethal applications of PBAs
may have appeal to some states for law enforcement and some
counterterrorism and counterinsurgency operations where their
preference is to subdue rather than to kill. Low-lethal applications
also may have appeal for military operations in the “gray zone,
where the objective is to gain advantage without provoking open,
armed conflict.%" In that regard, it is notable that of the hundreds
of chemical weapons uses attributable to the Syrian regime over
the last decade, the vast majority resulting in no or only a few
fatalities, only the several highly-lethal chemical weapon attacks
(Eastern Ghouta in 2013, Khan Shaykhun in 2017, and Douma in
2018) provoked the direct threat or actual use of military force by
Western nations.®

Today, only North Korea, which is not a CWC states party,
and, to a more limited extent, Syria, are understood to have chemi-
cal weapons capabilities primarily postured for battlefield use.®®
Yet, it cannot be ruled out that Russia, China, or Iran currently
have or in the future could manifest the intent to apply their chemi-
cal weapons capabilities also to military uses, possibly on a large
scale. One of the rationales that the United States used in advocat-
ing for the CSP’s CNSAC decision was that tolerating the use of
CNSAC for law enforcement purposes could provide cover to dis-
ingenuous nations to openly develop, produce, stockpile, and train
with chemical agents that can be as lethal as traditional chemical
warfare agents.* Russia also has shown that it still possesses and
is willing to use Novichok agents, a class of nerve agents original-
ly developed for the Soviet Union’s large-scale military chemical

weapons program.

What the Future May Bring

The breakdown of consensus at the OPCW in the last decade
over substantive issues is reflective of a more contentious security
environment in which Russia, China, and Iran are aggressively
challenging the norms and rules of a U.S.-led international order.
The authors observed in their 2014 paper on the future of weapons
of mass destruction that arms control and nonproliferation agree-
ments are not immutable but are products of their time and subject
to change or dissolution as times change. They also noted that the
United States and its Western allies have been the driving force
in establishing, promoting, and enforcing contemporary nonpro-

liferation agreements. They anticipated that as other major state
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actors with different interests, values, and records of supporting
and complying with nonproliferation agreements gained a bigger
share of global power, these agreements would come under greater
pressure. This is what has occurred in recent years, as detailed in
their 2021 update of the 2014 paper.®®

It is worthwhile to consider how an increasingly assertive and
disruptive Russia, China, and Iran will impact the utility and func-
tion of the CWC and OPCW going forward. They have stated that
recent decisions taken by majority vote are not legitimate and have
fervently called for a return to consensus decisionmaking on sub-
stantive matters. They, along with Syria, have even stated about
the recent CNSAC decision, “We do consider the decision as an
ultra vires act which goes beyond the powers and functions of the
Policy-Making Organs of the OPCW), [and] so could not have any
legal effect(s) on the States Parties’ rights and obligations under the
Convention.”* In this statement, they also contend that the CNSAC
decision should have followed the procedures for amending the
Convention. As such, they are claiming a continued right to employ
CNSAC agents and to define which toxic chemicals are permitted
under the Convention’s law enforcement provision.”” In addition,
Russia has criticized the CNSAC decision for failing to adequately
define which chemicals constitute CNSAC and proposed the forma-
tion of an expert group to agree on a list of these substances.®®

Other countries, especially those in the Non-Aligned
Movement,” also have decried the adoption of majority voting,
agreeing that it threatens to undermine the “technical nature” of the
OPCW. However, it appears that Russia, China, and Iran have lost
support in both the EC and the CSP during the past several years.
Whereas in 2018, 21 other states parties joined them in voting at the
CSP against the decision to establish the IIT (26 others abstained),
only 12 did so in 2021 to oppose suspending Syria’s rights and priv-
ileges under the CWC (34 others abstained), and 7 later that same
year against the CNSAC decision (33 others abstained). Similarly,
they progressively lost support at each CSP between 2019 and 2021
in failed bids to block the annual OPCW programme and budget.”
While many countries would prefer to return to consensus deci-
sionmaking, they apparently did not consider that more important
than opposing chemical weapons use, constraining new chemical
weapons threats, and keeping the OPCW operating.”

It is not clear how far Russia, China, and Iran intend to take
their argument against majority voting in general and against the
specific decisions arising from it. If they conclude that the political
costs of further defying the CWC and OPCW exceed the security

opportunities afforded by such defiance, they may continue to decry
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decisions taken by majority voting over their opposition but abide,
at least outwardly, by those decisions. If this is the case, the OPCW
could continue to function largely as provided for in the CWC.

It is possible, though, that Russia, Iran, and less likely, China
will refuse, in word and deed, to abide by majority voting decisions
with which they disagree. Russia already has flouted by deed its
most fundamental CWC obligation by twice employing Novichok
agents, and the United States has found Russia in noncompliance
with the Convention as a result thereof, as well as for other, earlier
transgressions. Russia also has shown disdain for the Convention
by shielding and even enabling Syria in the latter’s blatant viola-
tions; indeed, the United States recently expressed its concern that
Russia assisted Syria in the latter’s use of chlorine against Douma
in April 2018.”2 The United Kingdom has joined the United States
in publicly declaring that Russia is in violation of the Convention,”
and other countries have noted that Russia’s failure to investigate
the Navalny poisoning and to respond to the questions submit-
ted by 45 States Parties indicated that it was not meeting its treaty
obligations.” The United States has found Iran to be noncompliant
with the CWC for longstanding failings regarding its declarations
under the Convention. The United States has said that it cannot
certify China’s compliance due to concerns regarding its research
of PBAs and toxins with potential dual-use applications, concerns
that also pertain to Iran and Russia.”

It is even conceivable that Russia, China, and Iran could take
their objection to majority voting and the specific decisions arising
from it to the point of suspending their participation in the OPCW
or withdrawing from the CWC altogether, probably with the often
already used and self-fulfilling justification that the OPCW has
become another instrument of Western interests rather than the
embodiment and monitor of a universal norm and obligation. Such
decisions would reflect a very different calculation of the political
costs and security benefits of defiance.

Should defiant states withdraw from the CWC or participation
in the OPCW, de jure or de facto, it is reasonable to assume that
they would continue and perhaps expand any chemical weapons
programs that they are or may already be pursuing. They may also
become more open about it. It is possible that other states may follow
their example out of a perceived security necessity or opportunity,
though there is no evidence of that currently. Notwithstanding
the continuing prohibition on use contained in the 1925 Geneva
Protocol, chemical weapons use could become more common in a

more proliferated world with a less universal CWC.
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In such a future, the United States, its Western allies, and other
like-minded states parties would need to be able to identify and rely
on measures to prohibit, or at least control, chemical weapons use
and proliferation that do not necessarily depend on Russia, China,
and Iran’s support at the OPCW or even their continued adherence
to the CWC.” Over the last decade, the OPCW has created new
investigative mechanisms and clarified aspects of the Convention,
for example, the Syria-focused Investigation and Identification
Team, Fact-Finding Mission, and Declaration Assessment Team
that presumably could be utilized, adapted, and built upon more
readily in the absence of Russian, Chinese, and Iranian obstruc-
tionism. However, the ostensible writ of those mechanisms and
interpretations of the Convention would be more obviously con-
strained to areas not under the effective control of those states.
Other states also may be more resistant to the OPCW’s dictates if
they view the organization as less representative of the will of the
broader international community and less likely to be backed by
the UNSC, where Russia and China hold vetoes.

In a situation where the states currently of most concern
regarding the possession or pursuit of chemical weapons are for-
mally or effectively operating outside of the CWC and OPCW, and
where other states of potential future concern may be more inclined
to resist the OPCW’s attentions, the United States, its Western allies,
and other like-minded states parties must anticipate a world where
chemical weapons could be more proliferated and used. This will
require on their part greater innovation, investment, and deploy-
ment of defensive countermeasures against a range of chemical
weapons threats. As previously discussed, adversary use of chemi-
cal weapons in small-scale operations is more likely but larger-scale,
battlefield use cannot be precluded. Hopefully, it will not come to
the point where states otherwise committed to prohibiting chemical
weapons consider it necessary to contemplate once again whether
deterrence of chemical weapons use requires their possession of a
retaliation-in-kind capability. This would be the final acknowledg-
ment that an approach premised on prohibition no longer offers
sufficient protection against a resurgent chemical weapons threat.

Let us consider further the prospects for Russia, China, and/or
Iran taking these progressively more extreme measures in response
to OPCW decisions taken by majority vote over their opposition and

how the United States and like-minded states parties could respond.

Russia, China, and Iran Ignore Majority Decisions

The most likely near-term development of the adverse possi-

bilities listed above is that Russia, China, and Iran will refuse to
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accept and implement major decisions taken by majority vote over
their opposition. A prime candidate for non-compliance is the
recent CSP decision on the aerosolized use of CNSAC. As previ-
ously discussed, the United States publicly assesses that all three of
these states have ongoing PBA programs that may have offensive
purpose, and Russia had used types of CNSAC (fentanyl ana-
logues) in 2002.

In contrast to its denial of responsibility for the use of Novichok
agents in two assassinations attempts, Russia has more exploitable
grounds in resisting the CNSAC decision. There is a gray area in
the text of the CWC regarding law enforcement use of chemicals,
beyond riot control agents, which are not intended to kill (though
they often do).” It was the purpose of the December 2021 CNSAC
decision to clarify the application of that text to a class of such
agents when delivered as aerosols.”® Russia, China, and Iran also
are not the only states party to be intrigued by the possible law
enforcement utility of CNSAC. Others, including some stalwart
proponents of the CWC, accept that currently available CNSAC are
too dangerous for law enforcement use but do not rule out the pos-
sibility that subsequent scientific and technological developments
may yield more suitable chemicals.” The final CNSAC decision
makes clear that the understanding is based on the current state
of science and technology and directs the OPCW’s Scientific
Advisory Board to continue to follow and report on scientific and
technological developments in this area.® Russia, China, and Iran
may be able to exploit such variances in perspective to keep chal-
lenges to their continued CNSAC work relatively muted.

Russia, China, and Iran also are likely to continue to obstruct—
to the extent they can—investigative work and other mechanisms
established by majority vote despite their opposition and any
actions arising from that work which they consider to be averse to
their interests. This is already occurring regarding the IIT.

The United States, its Western allies, and other like-minded
states parties have limited and unsatisfying options under the
Convention to respond to Russia, China and/or Iran’s disregard of
OPCW decisions taken over their opposition or other measures of
non-compliance. Together, they could seek a majority decision to
suspend an offending party’s rights and privileges under the CWC
or to refer associated issues to the UN. Individually or jointly, states
parties can submit questions to other states parties under Article IX
of the Convention that the recipients are obliged to answer, or they
can request challenge inspections. Russia is the more likely of the
three to be the subject of such actions in that it has been accused

of both perpetrating its own and assisting Syria’s chemical weapons
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use, whereas Iran and China have offered Russia and Syria voting
and other political support at the OPCW and in other forums.

Suspend Rights and Privileges. The United States, its Western
allies, and like-minded states parties could seek a majority decision
to suspend an offending states party’s rights and privileges under
the treaty, just as was done to Syria in 2021. Suspension only denies
the affected states party’s ability to vote or hold positions in CWC
bodies, but other states parties, including some Western nations,
likely would be more hesitant to support taking such a step against
countries far more influential within and beyond the CWC than
Syria. Consider that while Russias illegal and brutal invasion of
Ukraine may dispose many Western countries to tougher action
against that country on a range of issues in a variety of forums,
including the OPCW, it did not move India, Israel, and the United
Arab Emirates, and numerous other countries dependent on Russia
in various ways even to condemn the invasion. When in conflict,
narrow interests can be expected to give way to broader ones. Just
the effort to push for a suspension in the OPCW would escalate the
confrontation between, on the one hand, the United States and its
Western allies, and, on the other, Russia, China, and Iran, making
it more difficult to conduct routine business in the organization.

Submit Questions Under Article IX. Any state party (or group
thereof) can submit specific questions to any other member about
a suspected violation and that other member is required to respond
in a timely manner.®" As previously referenced, this recently was
done by a group of Western nations to Russia regarding the Navalny
poisoning. Russia demonstrated the limits of this course of action
by providing nonresponsive answers.

Request Challenge Inspection. An option that has never been
exercised under the Convention, but which the Navalny poisoning
most recently has provoked consideration of by some states parties,
is a challenge inspection. A states party may present a request for a
challenge inspection to the EC and to the Director-General of the
Technical Secretariat of any facility or location in the territory or in
any other place under the jurisdiction or control of any other states
party for the sole purpose of clarifying and resolving any questions
concerning possible non-compliance. The challenge inspection
will proceed unless the EC decides otherwise within 12 hours of
having received the request by a vote of at least three-quarters of
its membership. The Director-General will transmit the request to
the inspected state party not less than 12 hours before the planned
arrival of the inspection team.*

In theory, the challenge inspection affords unprecedented

and timely access to any facility or location for the purpose of
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determining facts relating to possible non-compliance. However,
there are practical and political considerations that can make a
challenge inspection undesirable and likely explain why one has
never been requested. A challenge inspection may not uncover
anticipated evidence of a suspected case of non-compliance. If the
absence of evidence confirmed that there in fact was no case of non-
compliance, that would be a desirable outcome. But the absence of
evidence might only reflect that the requesting state party had not
identified the right facility or other location or that the inspected
state party was able to remove incriminating evidence from the site
before the inspection occurred. While the intent of the challenge
inspection authority is to minimize the opportunity of the inspect-
ed state party to sanitize suspect sites of incriminating evidence, an
inspected state party can exploit various aspects of the challenge
inspection procedure to delay the inspection team from entering
the inspection site by up to 120 hours (5 days) from the time that the
inspected state party was informed of the request and to limit what
the inspection team can actually view while there.*?

A challenge inspection that does not uncover evidence of
non-compliance that in fact has occurred could exonerate the non-
compliant state party or at least make it more difficult for other
states parties to get the requisite Director-General or EC support to
conduct subsequent inspections. Any challenge inspection request
also could provoke one or more retaliatory challenge inspection
requests from the inspected state party or another state party act-
ing on behalf of the original inspected party. While the Convention
explicitly prohibits frivolous or abusive challenge inspection
requests, it may not always be possible to get the Director-General
or three-quarters of the EC membership to rule that way.

Referral to the United Nations. In cases “of particular gravity;
the Convention provides for the CSP, or even the EC, if the case is
also a matter of particular urgency, to refer the matter to the UNGA
or the UNSC.* The effort to secure a decision to refer a matter
involving Russia, China, and/or Iran to the UN could be expected
to be highly contentious within the OPCW and, if successful, to
encounter additional obstacles to effective action at the UN.

The General Assembly can take decisions on important mat-
ters, including recommendations regarding the maintenance of
international peace and security, by a two-thirds majority of mem-
bers present and voting (if at least a majority of the members of
the UN is present to constitute a quorum).*® However, it is a large
and unwieldy body, and the Charter of the UN accords primary
responsibility for the maintenance of international peace and secu-
rity to the Security Council. Indeed, Article 12 of the UN Charter
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precludes the General Assembly from making any recommenda-
tion regarding a dispute or situation on which the Security Council
is engaged, unless the Security Council so requests, with an excep-
tion explained below.

The Security Council can take a decision if at least 9 of its 15
members vote to do so, but only if all the 5 permanent members
(China, France, Russia, the UK, and the United States) are among
those 9 members. Thus, while the Security Council is a smaller and
more nimble body than the General Assembly, Russia and China
can block action on chemical weapons-related decisions to which
either or both are opposed.

There is, however, a procedure, originally established in 1950
by a U.S.-sponsored UNGA resolution (UNGA 337, also known as
the Uniting for Peace resolution), whereby any nine members of
the Security Council (without being subject to veto) or a majority
of the membership of the General Assembly can call an emergency
session of the General Assembly to consider a matter before the
Security Council if the Security Council is failing to exercise its
primary responsibility for the maintenance of international peace
and security because of the lack of unanimity of the permanent
members. It was used to get around Soviet opposition to certain
UN actions during the Korean War. This provision has been suc-
cessfully exercised only 12 times since its inception,®” most recently
on February 27, 2022, to secure a condemnation of Russia’s inva-

sion of Ukraine.

Russia, China, and Iran Cease to Participate in the
CWC and OPCW

Even if the United States and its Western allies refrain from
requesting a challenge inspection in Russia, China, Iran or one of
their allies, the former’s success in using majority voting to directly
challenge the latter’s interests conceivably could motivate the latter
to suspend participation in the OPCW or even withdraw from the
Convention altogether.

Russia, China, and/or Iran’s failure to participate in the func-
tioning of the OPCW’s governing and even technical bodies would
not preclude those bodies from continuing to function. The CSP
only requires a majority of members to achieve a quorum, and
there is no quorum established for the EC.* Indeed, the refusal of
obstructive states parties to participate could enable the OPCW’s
governing bodies to take decisions more quickly and with less
regard for the concerns and interests of non-participating states.

In 1950, the Soviet Union learned the hard way the folly of
boycotting the UNSC when that body authorized a U.S.-led
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international military force to oppose North Koreas invasion
of its southern neighbor—an invasion instigated and enabled by
Moscow.” The Soviet Unions absence not only kept it from influ-
encing the debate; it prevented Moscow from wielding its veto. The
Soviet Union, and its Russian successor, have not subsequently
boycotted the Security Council, and the same lesson no doubt
has been taken by China and Iran, among others. This is not to
deny that the failure of countries representing such a substantial
portion of the global population and power to participate in the
work of the OPCW would detract from that body’s legitimacy
in the view of some states parties,”” particularly among the Non-
Aligned Movement, but the benefits that might confer upon the
non-participating states would be trumped by the practical risks
and consequences of non-participation.

It is unlikely, therefore, that Russia, China, or Iran would
choose to cease participating in the OPCW’s governing, as well as
technical, bodies if they had not also decided to withdraw from
the Convention. If they choose to remain in the Convention, they
could influence the debate and shape the decisions of the OPCW’s
governing bodies, even if those decisions ultimately are passed by
a majority vote over their opposition. They would continue to have
the access and insight that participation affords into the execution
of those decisions, providing opportunities for obstruction and
perhaps even reconsideration. They even could withhold funding
or cease cooperation with certain activities or subordinate enti-
ties without withdrawing from the overall organization. Moreover,
they can continue to covertly disregard OPCW decisions or violate
fundamental CWC obligations while outwardly professing support
for and compliance with the Convention.

If Russia, China, or Iran were to decide to cease participating
in the OPCW (Russia is the more likely candidate given its recent
and blatant transgressions), it makes sense that they would do so as
part of a withdrawal from the CWC itself. They presumably would
have concluded that, despite their best efforts to influence, shape,
obstruct, and/or covertly disregard OPCW decisions and funda-
mental CWC obligations from within, they could no longer hold
back intolerable OPCW actions without dropping the mask of a
compliant member. This might be occasioned by a failure to prevent
or obstruct a challenge inspection that revealed incontrovertible
evidence of fundamentally violating or abetting fundamental vio-
lations of CWC obligations. This is another risk from requesting a
challenge inspection: so fully exposing the target that it withdraws
from the CWC, paring the Convention’s nearly universal nature

and effect. Yet, if a states party’s actions already have become so
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flagrant as to undermine the Convention, such exposure may be all

that can be achieved.

Russia, China, and Iran Enhance Chemical Weapons
Programs

Russias, or, less likely, China’s or Iran’s withdrawal from the
CWC should be expected to be accompanied by enhancement of
their chemical weapons programs. Withdrawal from the CWC
would end their legal obligation to abstain from the development,
production, and stockpiling of chemical weapons. While already
suspected of having such programs, they would no longer need to
pursue such programs covertly. They would, however, remain legal-
ly prohibited from using chemical weapons by the 1925 Geneva
Protocol unless they also chose to renounce that obligation. As the
1925 Geneva Protocol has achieved the status of customary inter-
national law,* they may perceive the political costs of renunciation
to be too high. Should they choose to employ chemical weapons
once out of the CWC, they could still endeavor to do so with
deniability or with an asserted legal right, for example, they were
attacked first with chemical weapons (while neither Russia, China,
nor Iran ever or currently has such a reservation in place to their
ratification of the 1925 Geneva Protocol, there is a history of some
states making such reservations, as previously discussed), or the
chemicals they used do not constitute chemical weapons (in con-
tinued exploitation of the gray area of the CWC’s law enforcement

exception).

Erosion of the CWC and the Norm Against Possession
and Use

Other states may react to Russia’s current disregard of its CWC
obligations and China’s and Iran’s tolerance thereof—or any more
extreme measures that one or more of them may take in the future
regarding their participation in the OPCW and CWC—Dby initi-
ating their own chemical weapons programs, though there is no
current evidence that this is occurring. Some might do this out
of perceived opportunity, judging the likelihood or severity of an
international response will be mitigated if Russia and Syria have
paved the way. This impetus could be enhanced by scientific and
technological developments that may make chemical weapons
more appealing. In their 2014 paper, the authors projected that by
2030 chemical as well as biological weapons agents will be 1) more
accessible to both state and nonstate actors due to lower barriers
to the acquisition of current and currently emerging CBW tech-

nologies; 2) more capable, particularly in terms of their ability to
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defeat current or currently-emerging defensive countermeasures;
3) more discriminate—that is, more precisely targeted and/or more
reliably low- or nonlethal; and 4) harder to attribute (using hitherto
unknown agents and/or delivery mechanisms) than the traditional
forms known today.”®

Others may initiate or enhance their own chemical weap-
ons programs out of perceived necessity: they anticipate a greater
chemical weapons threat from Russia, Syria, or even China or Iran,
and/or allies thereof. This will be mitigated to the extent that such
worried states perceive their rivals’ chemical weapons efforts as
latent or modest, and exacerbated if they view those efforts as of a
broader scope and scale. Consider that after World War I, chemi-
cal weapons use was initiated only against states or other actors
that lacked their own chemical weapons and often also effective
chemical defenses, and that during World War II even Germany;,
who possessed superior chemical weapons capabilities, did not
employ them against its chemical weapons—armed enemies, even
to the point of its utter destruction and total defeat. In the context
of deterrence, where the inability to prove the negative makes it
hard to attribute success, the post-World War I history of chemical
weapons use suggests that chemical weapons possession is an effec-
tive deterrent against chemical weapons aggression.

If the CWC and OPCW are seen as less effective in preventing
the proliferation and use of chemical weapons, then some states
that are concerned that their rivals may possess or are pursuing
such weapons may feel a need to have chemical weapons of their
own to at least deter their rivals’ use of such weapons, especially
if they lack an alternative source of deterrence, such as their own
nuclear weapons or the protection of a nuclear-armed ally. At a
minimum, one would expect a greater number of states to accord
more priority and higher investment in their ability to detect, pro-
tect against, and recover from potential chemical weapons use.

In that vein, a more immediate and troubling spur to greater
chemical weapons proliferation and use would be Russia’s unam-
biguous employment of chemical weapons as part of its ongoing
invasion of Ukraine. Such employment would more clearly expose
Russia’s malicious disregard of its CWC obligations and wheth-
er China and Iran, as well as other Russian allies or clients, are
prepared to allow the CWC and OPCW to become a hollow instru-
ment rather than harm their relations with Russia. The temptation
for Russia to resort to chemical weapons in Ukraine must surely
exist as chemical weapons were developed to overcome an adver-
sary able to resist conventional attack. It is encouraging, therefore,

that Russia is not known to have employed chemical weapons
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during its siege of Mariupol to force Ukrainian defenders to aban-
don their underground strongholds in the Azovstal Iron and Steel
Works. But Russia may confront more such choices as the war con-
tinues and when Putin may be more desperate. It would not be
surprising if regional states that feel threatened by Russia and lack
alternate means of deterrence at least contemplate their need for a

retaliation-in-kind chemical deterrent.

Conclusion

There is a limit to which material differences among the major
players in the OPCW can be papered over before the organization
and Convention become ineffective in holding back proliferation
and deterring significant use. That limit has been sorely tested
by the repeated and undeniable use of chemical weapons by two
states parties and, most significantly, that one core member of
the organization and Convention—Russia—has been central to
those uses, either as an enabler (in the case of Syrias use) or as
a perpetrator (in the case of the Salisbury and Navalny Novichok
poisonings). That testing would become a breach should Russia
unambiguously employ chemical weapons in its ongoing invasion
of Ukraine. Events to date have necessitated that the United States
and like-minded nations abandon the consensual approach to tak-
ing substantive decisions at the OCPW and exercise the procedures
provided for in the Convention to take decisions by a qualified
majority of states parties. Russia, China, Iran, and a few other
states decry such actions as leading the OPCW and Convention
on a road of dissolution, yet it is their actions or enabling of such
actions that has forced most states parties to pursue this approach.

If some key members, especially Russia, are willing to violate
their CWC obligations, it must be recognized that the OPCW will
be unable to be the truly universal instrument that its authors envi-
sioned. But the United States and like-minded states parties can
continue to use the OPCW and Convention to represent a broadly
held norm; to investigate, confirm and attribute violations of that
norm; and thus provide the basis for most states parties to con-
tinue to pursue the Convention’s goal of a world without chemical
weapons. At the same time, those nations must recognize that the
likelihood of chemical weapons proliferation and use will increase
in this more contested international security environment and
must augment active nonproliferation diplomacy with enhanced
chemical defense capabilities to deter and protect themselves
against chemical aggression.

The United States should take the steps listed below to
address the current threats to the CWC. They will not preclude the
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challenges discussed above, but they can help keep the CWC and
OPCW relevant to the international cause of prohibiting chemical
weapons while preparing the United States and its allies for a world

where chemical weapons threats are more prevalent.

4 First, the United States should view attacks on the CWC as part
of a concerted effort by Russia, China, and Iran to undermine
norms and institutions that support the liberal international
order. In particular, the actions by those three states threaten
to undermine both arms control and nonproliferation regimes
that have taken decades to develop. For that reason, the United
States should not treat violations as matters of import only for
the CWC but should consider them in a broader context.

4 Second, the United States should continue to support the CWC
and the activities of the OPCW. Despite concerns about treaty
violations, the United States benefits more by addressing its
concerns from within the treaty framework than it would
from outside. The rationales that motivated U.S. support for
the treaty in the 1980s and 1990s remain valid. In addition,
it should continue its support for other activities that rein-
force the norm in various ways, including Australia Group
activities to control exports, UNSC Resolution 1540 efforts
to enhance the nonproliferation activities of other countries,
the UN Secretary-General’s Mechanism, and the Proliferation

Security Initiative.

¢ Third, the United States must reinvigorate its chemical
weapons defense and recovery programs, both for military
forces and for civilian populations and for a broad range of
use scenarios. Chemical defense and recovery, constituting a
collection of capabilities that include detection, personal and
collective protection, medical countermeasures, post-event
consequence management, and cadres of trained person-
nel, can significantly reduce the impact of chemical weapons
employment and contribute to deterrence. The chemical
defense effort must also look beyond traditional chemical war-
fare agents and just merely more existing countermeasures.
Resources need to be devoted to ensuring that all respond-
ers—civilian and military—understand and are equipped and
trained to recognize and counter emerging agents, such as
Novichoks and PBAs, and resurgent old threats, such as chlo-
rine. More attention needs to be directed to how scientific and
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technological developments could yield new threats but also

new and more effective countermeasures.

4 Fourth, the United States also should collaborate with allies
and coalition partners to ensure that they can protect them-
selves against chemical weapons attacks. They have suffered
more chemical attacks than the United States and may con-
tinue to do so, so it is particularly important that they have

effective chemical defenses.

4 Fifth, the United States should adopt streamlined mecha-
nisms to enable support for any party that is a victim or in
imminent danger of a chemical weapons attack. During the
past decade, the United States was slow to respond to chemi-
cal weapons attacks by both the Syrian government and the
so-called Islamic State. This should not happen again. It is
commendable that the United States and others have proac-
tively transferred chemical defense capabilities to Ukraine
following Russia’s invasion. They need to be prepared, wheth-
er in Ukraine or elsewhere, to respond quickly with additional

assistance in the event of an actual chemical attack.

4 Finally, the United States should continue its support for efforts
to bring accountability for violations of the CWC. This will
require a long-term focus, given that it can take years—even
decades—to bring violators to account. The United States
should continue to support nongovernmental organizations
involved in the collection and retention of information that

could be used by prosecutors.
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